§51.48

apply to the award of the related con-
cession contract and the award will be
made in accordance with the require-
ments of this part.

(d) No person will be considered as
having exhausted administrative rem-
edies with respect to a determination
by the Director that a concessioner is
or is not a preferred offeror until the
Director issues a written decision in re-
sponse to an appeal submitted pursu-
ant to this section, or, where applica-
ble, pursuant to an appeal provided by
the administrative guidelines described
in paragraph (b) of this section. The de-
cision of the Director is final agency
action.

§51.48 What happens to a right of
preference in the event of termi-
nation of a concession contract for

unsatisfactory  performance or
other breach?
Nothing in this part will limit the

right of the Director to terminate a
concession contract pursuant to its
terms at any time for less than satis-
factory performance or otherwise. If a
concession contract is terminated for
less than satisfactory performance or
other breach, the terminated conces-
sioner, even if otherwise qualified, will
not be eligible to be a preferred offeror.
The fact that the Director may not
have terminated a concession contract
for less than satisfactory performance
or other breach will not limit the au-
thority of the Director to determine
that a concessioner did not operate sat-
isfactorily on an overall basis during
the term of a concession contract.

§51.49 May the Director grant a right
of preference except in accordance
with this part?

The Director may not grant a conces-
sioner or any other person a right of
preference or any other form of entitle-
ment of any nature to a new concession
contract, except in accordance with
this part or in accordance with 36 CFR
part 13.

§51.50 Does the existence of a pre-
ferred offeror limit the authority of
the Director to establish the terms
of a concession contract?

The existence of a preferred offeror
does not limit the authority of the Di-
rector to establish, in accordance with
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this part, the terms and conditions of a
new concession contract, including, but
not limited to, terms and conditions
that modify the terms and conditions
of a prior concession contract.

Subpart G—Leasehold Surrender
Interest

§51.51 What special terms must I
know to understand leasehold sur-
render interest?

To understand leasehold surrender
interest, you must refer to these defini-
tions, applicable in the singular or the
plural, whenever these terms are used
in this part:

Arbitration means binding arbitration
conducted by an arbitration panel. All
arbitration proceedings conducted
under the authority of this subpart or
subpart H of this part will utilize the
following procedures unless otherwise
agreed by the concessioner and the Di-
rector. One member of the arbitration
panel will be selected by the conces-
sioner, one member will be selected by
the Director, and the third (neutral)
member will be selected by the two
party-appointed members. The neutral
arbiter must be a licensed real estate
appraiser. The expenses of the neutral
arbiter and other associated common
costs of the arbitration will be borne
equally by the concessioner and the Di-
rector. The arbitration panel will adopt
procedures that treat each party equal-
ly, give each party the opportunity to
be heard, and give each party a fair op-
portunity to present its case. Adjudica-
tive procedures are not encouraged but
may be adopted by the panel if deter-
mined necessary in the circumstances
of the dispute. Determinations must be
made by a majority of the members of
the panel and will be binding on the
concessioner and the Director.

A capital improvement is a structure,
fixture, or non-removable equipment
provided by a concessioner pursuant to
the terms of a concession contract and
located on lands of the United States
within a park area. A capital improve-
ment does not include any interest in
land. Additionally, a capital improve-
ment does not include any interest in
personal property of any kind includ-
ing, but not limited to, vehicles, boats,
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